
24 October 2024
Dear Minister Plibersek,

CC: environment.compliance@dcceew.gov.au

Environmental Advocacy in Central Queensland (EnvA-CQ) has shared with our
organisations your correspondence 10 October 2024 (MC24-016407) confirming the
Department of Climate Change, Energy, the Environment and Water (the department) has
commenced an investigation into the allegation that Queensland Coking Coal Pty Ltd
(trading as Vitrinite Pty Ltd) has commenced the action it referred to the Department of
Climate Change, Energy, the Environment and Water in 2023 (EPBC 2023/09708) before
receiving an approval decision.

On the evidence available to us, Vitrinite has disturbed 49 hectares of koala habitat within
EPC 1233 for the purposes of a bulk sample pit and ancillary infrastructure. This consists of
47 hectares authorised in Queensland environmental authority EPPR03277115 and a further
2 hectares outside this area, as identified by the Queensland Department of Environment,
Science and Innovation in Direction Notice E-100669305 issued to Queensland Coking Coal
on 17th June 2024. As any loss of koala habitat constitutes a potentially significant impact
under Section 18(C) of the Environment Protection and Biodiversity Conservation Act 1999
(EPBC Act), the parties to this letter consider that this action should not have taken place
until an assessment under the EPBC Act had been completed.

We are writing to provide evidence that Vitrinite is continuing coal mining operations on the
site of the Vulcan South coal mine project (EPBC 2023/09708) while the department
undertakes its investigation. These works are continuing without federal environmental
approvals and we call on you to urgently instruct Vitrinite to stop work on the site while the
department conducts its investigation.

On October 15th, QCC received drone footage of the site of the Vulcan South coal mine,
clearly showing coal mining work is continuing, despite that work not being approved under
the EPBC Act. A copy of footage and photos of the work occurring on October 15th is
available here,

The footage clearly shows that coal was being mined and transported to stockpile areas on
15 October 2024, more than 2 months after EnvA-CQ initially notified the department of this
issue and two weeks after the department confirmed it had commenced an investigation into
alleged non-compliance with the EPBC Act.

We consider that Vitrinite’s ongoing coal mining at the site is undermining the integrity of the
department's investigation. Allowing potentially unlawful work to continue while an
investigation is underway into the lawfulness/unlawfulness of that activity sends a message
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to companies required to comply with the EPBC Act and to members of the public, that the
department does not take compliance with the EPBC Act seriously. Detailed information is
provided in Appendix A.

We are also writing to provide additional information regarding Vitrinite’s work on the Vulcan
South coal mine site, that has impacted areas of koala and greater glider habitat that the
proponent had committed to retaining as an impact reduction measure in its Public
Environment Report (EPBC 2023/09708). When making a final decision on the Vulcan South
project, we ask that you consider that Vitrinite has already cleared areas that it had
committed to retain, and that this in turn calls other commitments made in the PER into
question. We call on you to investigate Vitrinitie’s clearing of these areas and whether the
information in the PER regarding these areas is potentially false and misleading and to take
enforcement action if breaches of the EPBC Act are determined. Detailed information on this
clearing is provided in Appendix B.

We the undersigned call on you to:

- Use your powers under Section 475 of the EPBC Act to seek an urgent injunction
from the Federal Court to halt works at the Vulcan South coal mine until the
investigation into whether clearing was illegal under the EPBC Act is completed.

- Take our view that this unauthorised clearing is a significant impact on a listed
MNES, namely koala and greater glider, into consideration when determining the
outcome of your investigation.

- In deciding whether or not to approve the Vulcan South proposal (EPBC
2023/09708), take into consideration that Vitrinite has already cleared areas of koala
and greater glider habitat that it committed in its Public Environmental Report to
retain.

- Prosecute Vitrinite for breaches of the EPBC Act, If the department’s investigation
concludes that breaches have occurred. We look forward to your response to this
urgent matter.

Sincerely,
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Appendix A - VItrinite continuing coal mining work at Vulcan South coal mine

On August the 8th, EnvA-CQ provided evidence1 to the department and Minister Plibersek’s
office that Vitinrite had commenced coal mining operations at the site of the Vulcan South
coal mine before receiving federal approval for the project under the EPBC Act.

On September 20th Queensland Conservation Council (QCC) and the Environmental
Defenders Office wrote to the department and Minister Plibersek’s office alleging that
Vitrinite has breached the EPBC Act, by commencing an action without approval.2

On October 3, the ABC published online, radio and TV news reports regarding Vitrinitie’s
alleged non compliance with the EPBC Act for mining coal and clearing koala habitat without
EPBC approval. The department confirmed with the ABC that it had commenced an
investigation.3

On October 10 and 14, the department responded to EnVa CQ and Environmental
Defender’s Office respectively on behalf of Minister Plibersek confirming that an investigation
is being conducted and invited the organisations to provide additional information and report
further concerns or allegations of non-compliance.

On October 15th, QCC received drone footage of the site of the Vulcan South coal mine,
clearly showing coal mining work is continuing, despite that work not being approved under
the EPBC Act. A copy of footage and photos of the work occurring on October 15th is
available here,

Chapter 6, Part 17, Division 14, Section 475 of the EPBC Act identifies the Minister’s powers
to apply to the Federal Court for an injunction to stop ‘conduct consisting of an act or
omission that constitutes an offence or other contravention of this Act or the regulations’.

Based on the evidence available to us, we consider that Vitrinite’s ongoing mining of coal
and clearing of habitat on the site of the Vulcan South coal mine is potentially in
contravention of the Act, specifically Section 18(3). This has been provided to the
department in previous correspondence from QCC and EnvA-CQ and detailed in the ABC
News reports.

An environmental law expert from Environmental Justice Australia told the ABC that it
appears the company had indeed started the action that it was seeking federal approval for
and the company was making “a mockery of our environment laws to assert that a 'test pit',
at the same site as a new coal pit awaiting federal assessment and approval, is somehow an
unrelated or separate activity that can commence without that federal approval,"

3 https://www.abc.net.au/news/2024-10-04/koala-habitat-cleared-without-federal-approval/104414272
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We request that the Minister prevent any further potentially illegal coal mining and land
clearing activity on the site of the Vulcan South coal mine by using her powers under Section
475 of the EPBC Act to apply to the Federal Court for an injunction. Urgent action from the
Minister to apply for an injunction is required to safeguard the integrity of the department’s
investigation, reassure the public that compliance with the EPBC Act is taken seriously and
send a clear message to companies that if the Act is contravened compliance action will be
taken.

Section 475 of the EPBC Act also allows for third parties or ‘interested persons’ to apply to
the Federal Court for an injunction to stop actions that are contravening the EPBC Act.
Environmental Organisations and community groups in Queensland are willing to consider
taking this course of action but also consider that it should not be left to community groups to
uphold the law.

There is significant public interest in this matter.Halting the ongoing coal mining and land
clearing whilst the investigation runs its course would be strongly supported by our
organisations’ members and communities.
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Appendix B - Clearing of koala and greater glider habitat that Vulcan South
referral states would be protected as ‘avoidance and mitigation’

In addition to the information we have provided about Vitrinitie commencing the Vulcan
South coal mine before the action has been granted EPBC approval, further analysis has
revealed that Vitrinite appears to have cleared land outside of the proposed disturbance
footprint of the referred action (EPBC 2023/09708).

Page xix of Vitrinite’s Public Environment Report under the heading Avoidance,
Minimisation, Mitigation, and Management of Impacts, states:

The proposed location of infrastructure for the action has been determined to minimise the
potential impacts to existing surface water drainage channels and watercourses (and
therefore riparian vegetation and habitat for threatened species) in the eastern Section of the
MLA. For example, large corridors have been maintained between the north pit, main
pit and south pit to minimise impacts to drainage features and watercourses (as defined
under the Water Act 2000) that exist between these pits and to reduce impacts on surface
water flows. Specifically, this separated placement will avoid a tributary of Plumtree
Creek (between the north and main pit) and the Hughes Creek watercourse and
tributary (located between the main and south pit) that contain high value habitat for
the Koala and Greater Glider. These separations have also allowed the action
(construction, operation and rehabilitation) to occur in stages and therefore, the disturbance
footprint at any one-point-in-time is small and there will be available habitat for native
species to utilise.

This description of Vitrinite’s plans to avoid koala and greater glider habitat is repeated on
page 20 of the Public Environment Report at 3.2 Location and Activities and again on page
554 at 10.5.1 “Biodiversity Convention”.

Vitrinite claims to have purposefully chosen to avoid koala and greater glider habitat on the
tributary of Plumtree Creek and excluded land between the north and main pit from the
disturbance footprint. However, the haul road it has constructed for the ‘bulk sample project’
has cleared this habitat and is currently being used by heavy vehicles. The haul road
crosses two tributaries and passes within what appears to be a very close distance to
Vitrinitie’s sightings of koalas and greater gliders in an area it has mapped as high quality
habitat.
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The map below was published by Vitirnite with its Public Environment Report documents. It
shows the location of the Vulcan South proposed disturbance footprint and koala habitat and
sightings. The cluster of koala sightings marked as pink dots in the centre of the project area
occur in an area that has apparently been excluded from the proposed disturbance footprint.
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The map below was published by Vitirnite with its Public Environment Report documents. It
shows the location of the Vulcan South proposed disturbance footprint and greater glider
habitat and sightings. The greater glider sightings marked as pink dots in the centre of the
project area occur in an area that has apparently been excluded from the proposed
disturbance footprint.
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The map below is from the Queensland government’s Environmental Authority issued for the
‘Vulcan North Bulk Sample Project’. It shows the disturbance footprint of the Bulk Sample
Project’. When compared with the image above it is clear the haul road that links the test pit
and the mine infrastructure area where coal is being stockpiled, has been constructed
through the area of land that Vitrinitie claims to have excluded from the disturbance footprint.
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The map below is also taken from the Queensland government’s Environmental Authority
issued for the ‘Vulcan North Bulk Sample Project’. It shows the haul road (green line)
crosses the tributaries that Vitrnitie’s PER document claims it will avoid and not disturb.
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We are gravely concerned that the haul road Vitirnitie has constructed for the ‘Vulcan North
Bulk Sample Project’ has cleared land that Vitrnite said it would not clear and has committed
to excluding from the project disturbance footprint. We are concerned about the impacts this
haul road may be having on koala and greater glider populations particularly the potential for
vehicle strike to occur considering the haul road passes through mapped koala habitat and
passes very close by to areas with numerous koala and greater glider sightings. Clearly, this
increases the impacts of the Vulcan South Coal Mine over and above the impacts disclosed
in the Public Environment Report (PER) and reduces confidence in the other commitments
made by Vitrinite in the PER.
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