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Committee Secretary

Senate Standing Committees on Environment and Communications
PO Box 6100

Parliament House

Canberra ACT 2600

Email: ec.sen@aph.gov.au

15 July 2024

Re: Submission to the Inquiry into the Nature Positive (Environment Protection
Australia) Bill 2024 [Provisions] and related bills

Dear Sir or Madam,

Queensland Conservation Council (QCC) welcomes this opportunity to provide a
submission to the inquiry into the Nature Positive (Environment Protection Australia) Bill
2024 [Provisions] and related bills. As Queensland’s peak environmental non-government
organisation, with more than 50 member groups representing more than 20,000 supporters,
we work for the protection, conservation and regeneration of Australia’s iconic landscapes,
flora and fauna.

Australia is in an extinction crisis. It is well documented that the Environment Protection and
Biodiversity Conservation Act 1999 is not up to the task of reversing the decline of species.
More than 90% of EPBC applications have been approved in Queensland since its
inception, with only three ruled clearly unacceptable’-. We need fundamental and
comprehensive reform of the EPBC Act in this term of parliament to halt the extinction
crisis, fix community trust in environmental decision making, and protect nature from
dangerous climate change.

Queensland Conservation Council has engaged extensively in consultation on the Nature
Positive reforms and, before the current reform process, has campaigned to ensure the
creation of stronger environmental regulation at a national level. This submission is informed
by this work and our longstanding advocacy for EPBC Act reform including the
establishment of a national EPA.

We welcome the creation of environmental protection and information agencies but are
disappointed that the full set of reforms outlined in the Nature Positive Plan have been split,
with no clear time frame for Stage 3 reforms. We urge the Government to commit to
passing the full package of nature positive reforms before the end of this
parliamentary term.

! Qld Conservation Council (2024) New analysis reveals shocking track record of federal nature law that favours
coal mines over koalas
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However, there are still a range of improvements that can be made to these Stage 2
reforms. These are outlined under three sections below:

1. the set up of Environment Protection Australia;

2. the set up of Environment Information Australia and

3. Further reforms needed in Stage 2 to halt biodiversity decline

Environment Protection Australia

We want to see an EPA which is well resourced, transparent, independent, with clear
purpose and powers to truly protect nature. We strongly welcome the introduction of the
EPA as a critical step forward for improving Australia’s environmental regulation. We believe
that there are amendments that could strengthen the EPA.

Recommendation: Create an EPA Governance Board

We are concerned that the proposed appointment of a CEO, by the Governor General,
working to a Statement of Expectations issued by the Government, is not truly independent,
and that this creates the potential for Government interference to limit strong action to
protect the environment in the future.

We recommend that an independent board of qualified members govern the EPA. This
Board would appoint a CEO with sufficient expertise and without conflicts of interest, who
would be empowered to make decisions but would report to the Board.

We believe that the ability of the Minister to issue a Statement of Expectations to the EPA
should be clearly constrained to be consistent with the legislative purpose of the Acts for
which EPA will have responsibility to avoid the potential in the future for Statements of
Expectations inconsistent with these purposes.

Recommendation: Ensur li to important information

The Samuel Review highlighted that lack of transparency around the EPBC Act is
diminishing public trust in environmental decision making. While the proposed Bill
significantly increases transparency, we believe there are opportunities to amend the Bill to
protect this commitment to transparency in legislation.

For example, the Bill establishes a register of decisions, but does not spell out which
decisions should be published. Therefore, this register can be influenced by changes to the
Rules by the Government at any time. The Bill should set out clear requirements for the
publication, within reasonable timeframes, of relevant information, including decisions.

We support the development of an Advisory Group to assist the EPA with decision-making.
However, the appointment process for members of this committee, and the advice it
provides to the EPA, must be transparent and publicly available.

Recommendation: Create clear and enforceable objectives and duties to protect nature
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The EPA will be the primary regulator of national environmental laws, so must be given clear
duties including to:

e halt and reverse the decline of listed threatened species,

e protect and improve the state of the environment from the harmful effects of
pollution, destruction and waste through assessment, enforcement, monitoring,
reporting and standard setting;
promote environmental justice;

e act consistently with the human right to a healthy environment for all.

Recommendation: Extend enforcement and enhanced penalties to any person, and the EPA
requirement to respond to requests for action.

A strong foundation of our common law system of justice is the provision that individuals
can act to ensure compliance with the law, when the state fails to do so. Private
prosecutions and complaints are a key component of accountability when Governments fail
to implement their own legislation. We recommend that proposed penalties increases not
only available to the EPA, but be expanded so that any person with the right to enforce the
Act has the right to seek penalties against entities that have breached the Act.

We also support the proposal that the EPA should be required to respond to requests from
the community to require the referral of an action for assessment and approval, and requests
to exercise its powers to issue Environment Protection Orders. One of the key failings of the
current act is instances where actions that should be assessed as having a significant
impact on a protected matter are not referred to the Department by the proponent or state
government, or proactively investigated by the Department. Allowing for community referral
would significantly improve community confidence.

Recommendation: EPA retains assurance and compliance functions.
While we appreciate the policy intent to streamline and harmonise environmental decision

making by State Governments or specific regulatory agencies such as NOPSEMA, we have
also witnessed the reality of agency capture by industry and failure to deliver on regulatory
functions at a state level. Such derogation from strong compliance functions is more the
norm than the exception in Australian environmental regulation. For example, Queensland is
the only state without an EPA and with the highest rates of deforestation and more than
100,000 hectares of ‘unexplained’ clearing over a two year period, there needs to be strict
compliance measures in place at the federal level®>. This is why we strongly recommend that
the EPA should be given assurance and compliance audit functions for accredited
arrangements, including in relation to NOPSEMA.

Environment Information Australia

We welcome the formation of Environment Information Australia as the first time that a single
national source of environmental data and reporting has been created. To allow it to carry
out its duties to monitor and report on Australia’s environment, we suggest the following
reforms to the EIA Bill.

Recommendation: Include a definition of nature positive, in line with the Global Biodiversity
Framework goals. with a clear baseline

2
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It is critical that there is a definition of ‘nature positive’ that will allow us to meet our
international reporting obligations, and domestic ambition to end extinctions. Australia has
agreed to the Global Biodiversity Framework, with supporting goals to halt and reverse
nature loss by 2030 and achieve full recovery by 2050, measured against a 2020 baseline.
This baseline should be built into the legislative definition of nature positive.

Recommendation: Ensure EIA is given functions to capture and manage data that will
enable nature protection and recovery.

The EIA should be tasked with capturing and managing data that will enable and support
nature protection and recovery, including:
e Tracking threatened species recovery through monitoring and evaluation of the
threatened species recovery plans and other conservation plans
e Enabling better understanding of climate change impacts on MNES and the impact
of EPBC Act decisions on climate impacts, for example, through the contribution of
direct and downstream emissions from new approvals
e Undertaking State of the Forest reporting to collate forests data more frequently than
the current five yearly requirement, and regularly report on woody vegetation extent
and changes due to clearing and regrowth, using a similar system to Queensland’s
statewide landcover and trees study (SLATS)

The way that the EIA deals with data must be consistent with the National Environmental
Standard on Data and Information, and should be publicly accessible, in a form that is easy
to understand and use.

Recommendation: Enable a First Nations Participation and En ment Standar

We support the development, by First Nations people, and implementation of a First
Nations Engagement and Participation in Decision-making Standard (First Nations
Standard) as a priority, to guide the management of sensitive data, including Indigenous
Knowledge.

Indigenous Knowledge, both Traditional Knowledge and Traditional Cultural Expression,
may be recorded as part of an assessment or approval process under the EPBC Act but
must remain the intellectual property of First Nations people. First Nations people must
have the right to control how their Indigenous Knowledge is collected, curated, integrated,
analysed, used, shared and published, in accordance with Article 31 of the United Nations
Declaration on the Rights of Indigenous Peoples.

Further reforms

The Stage 2 reforms should set in place the architecture to deliver further reforms including:
e The ability to declare national environmental standards

Under the Nature Positive Plan, the National Environmental Standards (NES) are intended to
be legally binding, outcomes-based instruments that will guide decision-making.
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The legislative architecture to develop, create and vary, subject to a non-regression clause,
National Environmental Standards should be part of stage 2. As mentioned above, the EIA
will depend upon development of the First Nations Participation and Engagement Standard
and Data and Information Standard, so it makes sense to set up the ability to create
standards now.

A priority in the Nature Positive legislative reforms is to allow for urgent creation of the
Regional Planning NES. One of the key priorities of the Nature Reform legislation must be
the achievement of the long anticipated goal of effective regional plans that achieve nature
positive outcomes at a bioregion landscape scale.

The Regional Planning NES is needed now to maintain and rebuild momentum for these
plans to be developed, building on the Qld/Federal Memorandum of Understanding signed
on 8 December 2022 at the announcement of the Nature Positive plan. These plans are
needed to effect in time to allow for the rollout of renewable energy development and
transition minerals mining projects in a manner that ensures they are in the right place, and
are delivering positive outcomes for biodiversity as well as climate. The creation of this
regional planning NES would accelerate the creation of regional plans in Queensland and
NSW in partnership with these state Governments.

The Queensland Conservation Council has commissioned University of Queensland and
Griffith University and worked with a range of environmental organisations to jointly draft
best principles for regional planning, and released Principles and Rules for Implementing
Spatial Zoning under the EPBC Act® that demonstrates how a regional plan could work in
South East Queensland.

e making sure climate change is a mandatory consideration under the EPBC Act

Climate change is one of the biggest threats to Australia’s environment but is not directly
addressed by the EPBC Act. There is no requirement for decision makers to consider the
impacts of emissions created by, or downstream of, projects, despite the huge potential
impacts of these emissions on our ecosystems, including the Great Barrier Reef and habitat
of many threatened species. It is not possible to achieve a ‘nature positive’ future without
considering climate change. At the very least, the direct and downstream carbon emissions
and therefore climate impacts of a proposed action should be disclosed and form a
mandatory consideration. This disclosure must also be linked to Australia’s climate targets
under the Climate Change Act 2022, as well as the emissions limits in the newly reformed
Safeguard Mechanism.

e strengthening provisions to identify and avoid unacceptable impacts

Definitions of unacceptable impacts should be specified for each Matter of National
Environmental Significance — such as Listed Threatened Species and Communities,
Migratory Species, World Heritage property, National Heritage property, and Ramsar
Wetlands. This should include defining significant damage to habitat critical to the survival
of listed threatened species as unacceptable. The Minister and EPA should be prohibited
from approving development with unacceptable impacts.

3https://www.queenslandconservation.org.au/new_report_bioregional_planning
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e removing loopholes and exemptions

Currently, in Queensland, the vast majority of clearing occurs outside the EPBC Act
framework for agricultural activity. Queensland Conservation Councils supports an
amendment that the EPA should include a new provision that compels referral and
assessment of planned deforestation greater than 20 hectares in threatened or migratory
species habitat, a threatened ecological community, or in the Great Barrier Reef catchment.
This should further require the assessment and approval decisions to consider the
cumulative impacts of a native vegetation clearing on each threatened species impacted.

The exemption for native forest logging (in Regional Forest Agreements) further allows
deforestation without assessment under the EPBC Act and should be repealed to ensure all
native forest logging is assessed for its harm to threatened species

The continuation of use exemption that facilitates land clearing for agriculture without
scrutiny, even where it occurs within areas impacting on threatened species, should also be
repealed.

e building community trust by improving review and enforcement processes

By implementing third party merits review, providing a mechanism for the community to
formally request that a project be referred under the EPBC Act and strengthening civil
enforcement, including through open standing and through civil penalties

Stage 2 reforms could address the significant gaps in community trust and transparency by
improving community rights to know, participate and challenge environmental decision
making through:

e implementing third party merits review to ensure transparency and accountability in
decision-making

e defining a mechanism for third party referral of projects by which the community can
refer a project with significant deforestation or habitat destruction for assessment if
the proponent, State authority, or the Minister do not

e allowing third party enforcement to enable the community to take action to enforce
the law in circumstances where the regulator has failed to do so or has itself
breached the law. The EPBC Act should be opened up to provide that any person
may apply to the court to remedy or restrain a breach of the EPBC Act. The Bill
should also explicitly allow for interested persons to enforce breaches of civil penalty
provisions through seeking civil penalties. This reform is critical to improve
enforcement and deterrence particularly for significant environmental damage that
has already occurred.

It is paramount that the Australian government takes urgent action to address the extinction
crisis. We look forward to working with the Government to implement the improved Stage 2
reforms, and move towards full nature positive reforms.

Yours sincerely,
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Dave Copeman

Director, Queensland Conservation Council
Level 1/377 Montague Road, West End
Email: director@gldconservation.org.au

Sophie George (BEnvSc BScBio)
Coordinator
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Council

Sara Hicks

Campaigns coordinator
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